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The H-2B Visa and the Statutory Cap

Summary

The I mmigrati oAxc ta n(dl NNAa)t ioofn all9i5t2y, as amended, enu
foreign, nfktdwmads nonimmi grants, who are admitte
temporary period of time aondimmspgeaenfi+viparpesesyg
known a2sB tvkies aHf or temporary mnonagricultural work

The2B wilssaows for the temporary admission of fore
perform nonagricultural labor or services of a t
not availabdB .o Coumotni ddnd nign owhbhuoudkeekedagdscapan
amusement .park worker

ThH2B program is administered by tshPDHSBY.SS. Depart
Citipernsnldi Il mmi gr@8G@loSh) Saemd itclees W. . (IPNOplar t ment o
Empl oyménTraining. ADOI Wagdr HonomlDssovilbasoncertain
concurrent enforcem€Bt progp ams iolpleddatti ecssgulThei élns
issueldS biyn D22 B8 r e i u it gDeHnSe matnsd, DOL j oi-hB lwages 2015
anddypHS and DOL jaonidd tokhy2He mp 2 0 ¥ fne n t

ing whekd&nstedt §L2 dptreosg ruannd gigse hah gmuplrtoic e s s

ving DOL, DHS, a(nO & phreo ADpe ep2a B it snmepniiosyoefr St a t e
to DOL for labor certification. Approval o
g by DOL that there are not sufficient U. S
m the work and that tlhenoetmpaldovyermesnetl yo fa fffoercel
rking conditions of U.S. workers who are s

granted labor certification, an employer <can
mb e 2 Bo fwoH ker s . I f t hfeoepiegtni owoerns&etsls ea pepmpolvoeyde, r a
nts toawwmpdotyo a U. S. e mba sHh2B omo nciommiug raat net t voi
Do S . If the visa application is approved, the
ply for theémiUnsgiten tSad at €sB awvtork epsr tc amf ben tarcyx.o mt
igible spouses and children.

@mwgc'—'mﬁwm
—_to =" oo B0 o B

H-2B Annual Numerical Limitations

By law2Bthesd is subject to an annual numerical
indi vwhla arhasy stm-2d Hi sas or ot he2BFisenipmmivgdandt ws tt
in any fiscal year may mnot exceed 662,B) 0cOa.p,USCI S
which it does at $pheupestidndnchekb@Bopwomskagmpanyi
not counted2 Bhgchampn.a ddit heod, c Bt awior keeatse garei e sx eanff
from tAwneo ncga pt.he s e ccuartre@gBat rwidersk caryse evkhion ga raen e Xt ens i «
stay, changechoafn geempilmo ytelre tmemms of their employ

Empl oyer d- Mmonrdkhefresr vhir i ed over tdemahmdrs. In rec
exceede,dnduppbyi dbh vper de tnaackmea catdedd? Brii smas|

avai.FabY2016, a temporary statu2Brwopkeowsd sfiomeamex
cap. It H2BpWwbellete® who had been counted against
prioryefaarasd a Woruel tdu abse2 Bg wor ke F YR ® 1l 6 F W2Y021Q71 8

FY2Qa®d F Ya2 0d2iOft fyepréle2ndtfa-pe 1 at ed provision authorize
addit2Bnali sHs (sbhbyecth¢ocsppcified conditions.
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The H-2B Visa and the Statutory Cap

Introduction

FY20i2sO0 ftihfee Ar in a row that Congress fhoars tehneact e d
i ssuan2ZB vbfesyHsnadn tthal st at utionreys pcodnps ghftlo®@6 ,60 G0 o f

empldymand forF&BO161 sLongress-2Bxwmpkedscfr ominh
statutoryf emoms t FfoersyecahleFsY2-B YZ 0,0 h g r easust hhoarsi z e d

the Department of Homeland &8Bcwrnistay @Sl atbd emas k
certaitnoanse n2d0iFle’7r alfhMd FY201 8, DHS wused this author
15, 0B HMis ase aacvhaliylaaabti ¥2 9 mia9daen DA d di t i e2nBa lv i3s0a,s0 0 0 H
avai Asbb¢. the date of this report, YDHIOhas not vy

H-2B Nonagricultural Worker Vi

The Immigration and NationatntmeAatebél NA)egbr i
al i%mown as nonimmigrants, who are admitted to
time and a spadmmigrpmtposisa Nategories are 1de
based on the sections of the INA that establish
categor‘Hécsa tiesgotrthye for temporary work2Bsvidamclude
fo temporary nonagricultural workers.

The2B program allows for the temporary admission
perform nonagricultural labor or services of a t
not aval2B awdp&efHsr m a wi de v2aBr ioectcyu poaft ijoonbss .i nT orpe c
year s ha vaen disnccalpuidnegll owroerskte uw ocrkdemeupseerme nt par k wor ke
anme at .c uBtyt ectre gul at i on ;2 Bp aprrtoigeriapm tiison iimn ttehde tH d
countfamide DHS publishes a 1is*t of eligible countri

Bringing workers 1into-2thhreo gUma rh aidse Sac ymhwplstoiurdsr t h
involving the U.S. Department of Labolfthe DOL), DE
programsdmiseil £t eseldl. By DHSizenship and I mmigrat:i
DOISEmpl oy me nitn ianngd Aldrmei ni s OOdWaga & EdAHour Divisi
( WHD) also has certain concur-2Bnpregfamcemenatese
mai onldyer regul atHSo nisn i2s@s@i8erde wbuylh nDe MHBt s nd DOL
jointly #2nB 2walgSe sb,H SaHadh db yDOL jaonidn td3l0y2BB n 201 5

empl oyment

L Act of June 27, 1952, ch. 477, codified at 8 U.S.C. 8 Et&EqThe INA is the basis of current immigration law.
2 Alienis the term used in the INA to describe any person who is not a U.S. citizen or national.

3 INA 8101(a)(15)(H)(ii)(b), 8 U.S.C81101(a)(15)(H)(ii)(b).

4For 2020, nationals of 81 countries argiblie to participate in the 4aB program. For a list of these countries, Seg.

Department of Hldeifichtiomod ForgigncCountiieB/hiose Nationals Are Eligible TBarticipate in
the H-2A and H-2B Nonimmigrant Worker Programs” Fe&déml Registei3067, January 17, 2020.

SU.S. Department of Homeland Secusr2BNonimmigrahtsand Eheis t o Requi r e n
Emp | oy eFRederal’Registar8104, December 19, 2008; U.S. Department of Homeland Security and U.S.

Departmenb f Labor, Empl oyment aTetpofiny Aopdgricultgral PmployimatiofsHti2B a t i on, <
Aliens in the UnitedStates ” Fe&déral Registe404224144 April 29, 2015 (hereinafter cited as the 2015 DHS

DOL rule on H2B employment)lJ.S. Departmentf Homeland Security and U.S. Department of Labor, Employment

and Training Administration, Wage and Hour Division, “Mode
Employmentof H2 B For ei gn Wor ke r s FederaltRégiste6R43% G244dNogember 15,2019, 8 4

U.S. Department of Homeland Security and U.S. Department of Labor, Employment and Training Administration,
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The H-2B Visa and the Statutory Cap

For work to qualify2Bsviemposhmyeumptfiogs tthe e
performed by “¢hé wworklke meBstn d dneufsit-h abbek ea founteur e
occurrence, a seasonal need, “Bhe cakyp llmsaedd nfecerd, o
workers generally must bbeutf oirn at hpet rncimaesde ooff oan eo nyee
occurcemcbe for up to three years.

In o
cert
DHS
t he
de mo
l abo
det e

At t
mp 1
nte
ond

er2Bowbrkeags Hinto the United States, a
icatAmmtferd molB@HBa le mrpu loey md sts utelda f owan g 1
d DOL ¢ant Apridhé&didepawnmmpuoe]l i mi nary t
borpregotniefeii angstl ieane nt e d ,-2 B reomppleccyteirvse wo ul d
trate theirthempghat hinedbedbobbhD®dDLiongpaoce
¢ earptpil fiicca@tAhseonmdfa tte o f htolwiesvemre p DIOtL cont i nues
minations about temporary need dufing the p

n € 1T
y by
step

» oo s 0o & ===

e B = S T

yer must submit a job order to the state wo
ded empl oyment . The job order mmasused to re

nhee tsiame t hat the employer s utbamilDOQLhde [ abor
0
n
uct its own recruitment

order to grant labor certification to an empl
ufficient U.S. wor kere twd op errfeo rqfm2ajl h efhiseodr ka,n da mdv
loyment of forteiaglwewosrldegr safwWielclt 1t he wages anc
workers who dogepmsdwmddtardny adnpdrosy@Hdef fect on
oyers must offer and proe2WBi dweo rrkeequwi raendd wvaog ekse
espoiddiyhEn® me mpl oyers must pay their workers
rate or the federal, st at e hafreoeul rotchasl mi ni mu
Amhete 1s, they must guarantee tbouffhs wobrke
cont%Ha2cBt epneprliooyde.r s al so must pay worker visa
nsport atBi cenmpcl cosytesr.s Hre not required to provi

"""(IQQQ(‘D(:('DVJ’—‘O""(‘D
= o N =

"5 e o g
® 0 O YT W

“Wage Methodol ogy #AgriculturahEmpldymenpHi Ba Py o N éadenal Registe®4146
24190,April 29, 2015.

68 CF.R. §214.2(h)(6)(ii)(B)

"7According to the supplementary information to the 2015 rul
provide the public with notice of whenDOD@EONWHRB 1 initiate t
employment, p. 24052.

8 Corresponding employmeints de fined in DOL regulations a£2BwWotkdie e mpl oy me
by an employer that has a certified #8 Application for Temporary Employment Certification when those workers

performing either substantially the same work included in the job order or substantially the same work performed by

theH2 B workers,” with excepti20€FR.8555.Languageancludedin®DOlu mbent wor k¢
appropriations acts sincé&/2016 prohibits the use of funds to enforce this definition of corresponding employment.

P.L. 114113 Div. H, Title I, 8113 (FY2016); P.L. 11531, Div. H, Title I, 8113 (FY2017); P.L. 115141, Div. H, Title

I, 8113 (FY2018); P.L. 115245 Div. B, Title I, 8112 (FY2019); P.L. 11694, Div. A, Title I, 8111 (FY2020).

9 Language included in DOL appropriations acts since FY2016 prohibits the use of funds to enforce-thartheee
guarantee ruleP.L. 114113 Div. H, Title I, 8113 (FY2016); P.L. 11531, Div. H, Title I, 8113 (FY2017); P.L. 115
141, Div. H, Title |, 8113 (FY2018); P.L. 115245 Div. B, Title |, 8112 (FY2019); P.L. 11694, Div. A, Title I, 8111
(FY2020).

10H-2B workers, like nonimmigrants generally, are not eligible for federally funded public assistance, with the
exception of Medicaid emergency services. SBS Report RL3380NoncitizenEligibility for Federal Public

Assistance: Policy OvervieWonetheless, they may be eligible for coverage through a health insurance exchange. See
archivedCRS Report R4356Treatment of Noncitizens Uadthe Affordable Care Act
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After receiving 1labor2Reernmtprifocyeat saubmi a pnoapetirc
known as a petition, tol DHS¢woghbkreianskg daimnd yfhoer e i g n
United States, the empl oyeXB csatna truesquem ttt lae cpheatnigte
typical case, howevlefr ,t hdhep awtoirtklic@ gsniimasi dh. Shr @owadd ,
embassy or cons-2iBadenit mmafgrpodny t DFGSr.s & f tshe visa aj

araecppr oved,s tahree vviedrdktheerda s eut o apply for admission
States at a2PBowdrlodr encdary.bdl accompanied by elig
are i s wddaH .

An ad ittmt al peri-dD wdr lsd¢ x exneaeywl ntohtr dee cAmn-sHecut i ve
2B alien who has spent three years 1in the United
readmitted to th2BUwotkdr Stateb hs oen Hhe has be
at thaet mont hs.

The I NA grants e ntflo rrceesmpeeaikctB apuwaohgatraeimt Ht owiDHS , but
the delegation oPDHS ahasudhbegdtyed, onOthoavut hor it
DOIs WHD has responsibility for enfd&Bcipreg icaoamml i
and tempar arey tliaab cation.

Seafood Industry Staggered Entry Provi

As part of the 1l abor c¢e2rB iefmpclaotyiecorns pmuoscte sisn, d ipcraots
and ending dates of2B hwdrmrkeresr.i oAlc coofr dnienegd tfoo rt hHe
infeimmhe 20-DOLDHSter i m-2AB neanhp IrShyhmeanptp:] Hcat i on wi
an accurate date of need will be more likely to
positions, especially when thee eancptluoayle ™ actoen doufc tns
I' f withiam a mspelaosycer has more than one date of ne
job, the employer must file a separate labor <cer
employer 1s not eanltlroyBodfwoltbket aghesetdhon one date
There is an exception to thi2sB pwoorhkiebrist,i ohno wenv etrh,e
applies to employers in the seafood industry. Fi
Appropriatlidtamsd Acutb,s e2quent Iy i nc eDrOplo ri antteed iimn tfa ntal
rul e2®n e Hhp | Btyhmesn tpr ovi si on ime it hiet s ¢ awfi otohd painmyais t r
appro28dpHtition -2B warikiegr si nutder Ht hatl 2p0etition
days beginning onatrhe ngmpldygenwnf need. In order t
day 90 and day 120, t hough, the empl oydn smust <co
pro&/}glaisoheeneanctlbe@d[apimropai:iﬁdsﬂ oa afcrhd 2 (¢ thSr o u g h

FY2

11 H-4 visas are for the spouses and children-dff;lH-1B-1, H-2A, H-2B, or H-3 visa holders.
12|NA §214(c)(14), 8 U.S.C§1184(c)(14).

132015 DHSDOL rule on H2B employmentp. 24060.

14p.L. 11376, Div. H, Title |, 8113

15 See 20C.F.R. §655.15(f).

16p L. 113235 Div. G, Tite 1, 8108 (FY15);P.L. 114113 Div. H, Title I, 8111 (FY2016); P.L. 11531, Div. H, Title
I, 8111 (FY2017), P.L. 115141, Div. H, Title I, 8111(FY2018); P.L. 115245, Div. B, Title |, §110 (FY2019); P.L.
116-94, Div. A, Title I, 8109 (FX2020).
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Numerical Limitations

The2B program is s uljteoaty tnaametnamndad h ensnét NAg d

by the I mmigr 4 thticootna JActumtferl 990 ,al-2Bnyi whes wmary be
ot lbwese prov2Bedowi mhi glrant status in athy fiscal

Since FWed0sbos dDeecmp of 33,000 on the&Bnumber of a
numerical 1imits who may2B nvtiesra tohre2 BlUensiftaetadm ¢Setda t e s
during the first ¥Tki MAnd he,n daficaad tfeids caasl pyaeratr .o f

I D Act of 2005, effe2Biwvaep yofli &b d@n@nOutahle t caanpmsw @aolfs &
33, 0@Gpecoiveeling work mna halk hf€issrceaf’l ayneda rs.e c o

The intent of the semd amaiumlalela’pAssa twiaxepnl tami fnecwdit sidnd .i
introductory rSemmbrtkbhlaon i @ ct epdreodvei®®kiiosnes e mee e hal f
0 t he vi s aasn df ohra 1tfh ef owi nttheer s ummer. Al-tecmting Vv
solution is reached, all employers will have an
ned¥.n practice, howevefrad2iBmo rtkiemesnp lo dsyshti agrhtwhle ma n
d astoef nelat & ®ilmli aan n umaly fhnaovte o dt e hgacewor kers. In a
re poprrte,piam erde s pcoonnsger etsas papmtail n g DHSq wpir i€ medre td,s s

with optmpaomsvetd ate L28Baswomnkemnwg etsldemtoptHi ons presen
moving from semi@&mbBnuwalgitva mqgu aprrteefrelryeBiH viiasla sa ctcoe s s
employers in industries defermined to be in the

Not all c¢catBvgokeres ofe Hs ubkjaddett ati m tcaardee sgefoxtr ti ®tso r y
including :the foll owing

h
n
f

e currenB Workers seeking an extension of stay,
change in the terms of employment;

e H2B wopkevsously tbhantegd towahd same fiscal j

e fi shproeessors, f,ansnd/ poesttpehmisoansof fish r
pr oc e®asnidn g ;

e H2B workers performing labor in the U.S. ter:
the Northern Mar ida/noar IGulaamm dusn t(i (PN Mie)c eaimmb e r 3 1,

As mnoptoeuds,e ss and children2BBhwomker msédscwend, dlfaysi ng H
sucah,e not counf28dcagainst the H

7INA §214(g)(1)(B), 8 U.S.C81184(g)(1)(B). The Immigration Act of 1990fsL. 102649 Section 205(a) of that
law established the 3B cap of 66,000.

18|NA §214(g)(10), 8 U.S.C§1184(g)(10).

19The REAL ID Act of 2005 is Division B dP.L. 10913. The provision establishing the 33,000 semiannual cap is

Div. B, Title 1V, 8405.If the 33,000cap is not reached for the first half of the fiscal yd@unused number@re made
available for the second half of the fiscal year.

20 SenatoBarbara Mikulski, introductory remarks in the Senate on the Save Our Small and Seasonal Businesses Act of
2005 §.352), Congressional Recordlaily edition, vol. 151 (Februaty0, 2005), pp. S280-S1281.

21U.S. Department of Homeland Securi®ptions for Reforming the-8B Visa Program and Improving Late Season
Empl oyers @ Acgdures/s2018.dhe Beportihgerequirement can be found in U.S. Congress, House
Committee on Appropriation§onsolidated Appropriations Act, 201&mmittee print, 115Cong., 29 sess.

(Washington: GPO, 2018), p. 996.

22p.L. 108287, Title X, Chap. 4814006
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Speci-aB dhepl ated Provisions

Legisilmeagwlnarly introduced 2B JdLaomgh@ongbomcernin
one s ueth hikaiblolr , Health and Human Services, Educat
Operations, and Energy and Wat eHl. RDe)viepldobpsneednt App
by t hseepHowpbvoeedeplace the curre2daB vsemasnnasldaddcrx
aboveat ywpieuhorft er 1 y adlnl cicdedtigtwao nt ,a r© sq uficose2 BH 1 ¢ h

wor ker s b ywheonspel opyeetrist i ons fmat atpdpmcoaveadjaud rtehme nt s
availabi lH2tByi ods vwdbeaklmd l ocated proportionally amo
empl oy er s .

Seveaneals ha ves elmaasit ®2d@ G pr o fiode t he i-3B uwdnscas of H
grant i-hlg t abfeuylo n dt u th @ rTghtea aepn a ¢ t ehda ¥per corv i m&i iotnw o

types

Returning Worker Exemption

TheNA was amend&&ohwmiesg tthbe add a provision est a
exemption-28Breomattudg oy -2dBaept war kighrest .apirm vH s i on,
initially in eff@eyt o ofermoppny@tdiDel cadanpdvdli ¥ 2@ s wh o
had been counted against the c%Tph H@B arneyt wmnei g t
workeovision was subse@#fentdl yxpkteddad fbe ENWNAO0c
ye#AnH2 R eturning worker exemption of Itthe same ¢ty
providad2Blaturming worker who had been counted ¢
FY2013, FY2014, obre FcYo2uOnltSe dw oatitMdilnn bipmil eskF ¥2 0 1 6 .
introduceoinpgrtelss kS5 enact t2eBmproertaurryn i onrg pweorr rkaemr e 1
exempfioeme st aPAt oreya@Bpere uHning worker bill ha
in th@ongmwess as of #he date of this report.

Provi Auibhorizing ABdiViisasal H

For FY2BYZAQHRX2Q1d% f fteyp#dd28fcepated provision was
For each ofr dhiesieeennsad aiomm,nyiebaurs a papirtmmpirzad iDHRS tla ws
make add2AB iwanwadi |hble beyond the statutory cap a-
“apon the determination that the neweddaofl ahther i c.
U. S. wOrkes gt bos b & on uonfb eard dailtiieconmsa lwho @®Buld recei

ZInthelanguage f t he bill, in quarters with excess demand, “the S
petition is approved for a minimum number of visas, which shall be calculated based on the ratio between the total

number of visas requested by such employensd t he t ot al n u nbRe2740Bifision A, Jiles/, available.
§525, as passed by the House. Oth@B-taprelated bills introduced in the 1%€ongress includel.R. 798 H.R.

2658 andsS. 135

24P.L. 10913, Div. B, Title IV, §402
25P.L. 109364, Div. A, Title X, §1074

26 For a discasion of legislative efforts to reenact ar2H returning worker exemption in the 1Gongress, see
archived CRS Report RL34204nmigration Legislation and Issues in the TXDongresgavailable to congressional
clients upon request).

27p.L. 114113 Div. F, Title V, §8565.

28 There were a variety of proposaBee, for exampléy.R. 1941 H.R. 2004 H.R. 4207 S. 792 andS. 3125 as
introduced in the 115Congress.

29 SeeH.R. 798 as introduced in the 19&ongress.
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ss@asx hwgeat i fmiotte dnotroe t han t h-2B hniognhiensnii gnruammbtesr wohf«
rticipa2BedeitmrmhaemgHworker program in any fisca@
re exempt efrriocma s if¢Abninduerd ¢ omsed bel ow, DHS and |
blished final rules to implement the FY2017, F

FYX2MhXMb]lidated AAtppmapgptticadt iomn Dacuwdnebse ra 2 0, 201
vision ofo¥h&2G@lasmen gt ytphee s tamept qgtdlzaaEg¥dDBdI0
vasthori,zesf tRHS consahhptomon hwi dlet BPOImi nat i on
ds of American bu’swintehs saevsa iclaanbnl oet nila &Se. s awtoirskfeiresd
i tHi2dBniaslas availapl ¢ofer MiEXE hiihg bds2B number of
immi grants wh o2Bp arrettiucrinpiantge dwoirnk ettheprtb gr am 1 n
ch returning workers wer e ™tAse nopft tfhrso nd astuec ho fn u
t, DHS and DOL have not issuddra rule 1imple
rison pur poetestmomd echlr egtawpeaesn at tewoenact ment of
8, anptdabFwR®dwdi¥9s i ons and DHS 1 slsamatnicneg of t he

TT 4 T g0 <
o B I o H =R ¢ B <~ Iy

'—‘I\)E’U"'S Q0 O O 0

o OoOT O

BTmoe " g B e 3
N o— o

E<ooz-oano

FY20PIr7ovi si on

In JulyDMS81dnd DOL jointly published a*final rul
The treumhpcoa mendgygd DHS r e g2uB awvtiisoan stooo nsFtfYaBt@el Ht,h aDxH Sf
“haasut horized upd 5t ®0dHn ad d &intsi-8Bhaonl ommai ymnri et eainvte vH s a
In the supplementary information to the rule, D H
onl y2BowHrkers entering the United States on vVvis
whorwe seeking a chBng#atods status to H

The statutdr y hee fmiaxi tmiu onn aia. tthhoer i lzieglh ensi2Bbreu mi(er o f
noni mmi grants wh o2Bp arrettiucrknpiantge dwogrma mhié s dany fi s ca
be inter prente dwams ,diafsf eDtHBeuppleromwineg d g epdhieinf or mat i
ruHewe ver, dcdtee ramidmiedwaltsth ¢ th e mo snta xaipnpurno pnrui mbteer o f
additi2Bnali sHs uadthothzedpecialt hH ¥2hlOele ™ apgrboevri s i o n
beneficiari®©B rmotvermidndywdr ker pet i2t0i08n.s that we

30p L. 11531, Div. F, Title V, §43 (FY2017); P.L. 115141, Div. M, Title Il, §205 (FY2018); P.L. 1166, Div. H,
Title I, §105 (FY2019).

S1P.L. 11694, Div. |, Title I, 8105.

32U.S. Depament of Homeland Security and U.S. Department of Labor, Employment and Training Administration,
“Exercke of TimeLimited Authority Tolncrease the Fiscal Year 200Eimerical Limitation for the H2B Temporary
Nonagricultural WorkeProgram ” Fe&déral Register32987,July 19, 2017

33See8 C.F.R. §214.2 (h)(6)(¥) (effective July 19, 2017, through September 30, 2@1ibid. p. 32998.
34 bid. p. 32989 (footnote 11).

35 |bid. p. 32988 (footnote)4In the supplementary information to its subsequent rules implementing the FY2018 and

FY2019 statutory provisions, DHS likewise maintained that 64,716 was the most appropriate maximum number of

visas that it was authorized to make available. Others, @wike the position that 69,320 is the most appropriate

maximum number authorized by the statutory language. This higher figure represents the number of visas issued to

returning H2B workers in FY2007, according to publicly available State Departnagat 8ee, for example, the

comments of an executive in the landscaping industry in Ja
Te mp VRlaindDealel’October 7, 2018, p. F1. State Department data on visa issuance8toeHirning workers

(available for FY2005-Y2007) can be found &ttps://travel.state.gomntentlamvyisasStatistics/

FY09AnnualReport_TableXVI_B.pdf
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The supplementertyhamcflmlddenadt tcdhe foll owing expl anat
FY2017 numerical increase to 15, 000:

Most recently, in FY 2016, 1@90 returning workers were approved for2B petitions,

despiteCongress having reauthorized the returning worker program with more than three

guarters of the fiscal year remaining. Of those 18,090 workers authorized for admission,

13,382 were admitted intthe United States or otherwise acquireeBl status.. [T]he

Secretary, in consideration of the statute’s refe
it would be appropriate to use these recent figures as a basis for the maximum numerical

limitation under section 543. This rule therefenathorizes up to 15,000 additional2B

visas (rounded up from 13,382) for 01736

In addntimwmmlementing tDhHeS sdteacti idteodt teopr gvbsl ony fo
additi2Bnavlorlier s.aS.n bJu.s ilhnedsesre st he FY2017 rule, t h
2B employer musat ongtbhme2Brhtpo t DHS , a new attestatio
evidencing thatewmpthygut2Bhwdmalkedyfuseldy etdo on t he pe
its busihieksly to suffsr memtmpamrdbsdev ditae mf i(tchmda

13

FY20PIr8 Vi si on

In Ma& DHBS and DOL jointly publishH@2@Ba<cf&pnal 7rul
relptedPThenFY201®lisabéemilar t,oembeam¥adgd rule
DHH-2B eguletsbvpastetthat faout Fothikddds shdSSckadf up t
additi2Bna Y BHls supplementary informatioints o the FY
decitsawtnhzoer up to 15, @6 paddedi athdn dldc¢cWi0NDhsaddition
aut horized in FY2017 were not wused.

Out of a maximum of 15,000 supplement&2B visas for FY 2017, a total of 12,294
beneficiaries were approved for2B classification... [T|he Secretary hatetermined that

it is appropriate tauthorize 15,000 additional visas agais.employers will have a longer
periodin which to submit their petitions due the earlier publication date of thisle,
thereby allowing for the possibility of more petitions being filed this fiscal year than in FY
201740

The FY2@lB8wc hthldee ds ame |1 anguage asamwmtnmpyledf Y2017 1 ul
petitioning fotosauplpihi meanltoandgt v e2sBlapteitoi t i on
evidencing that without t h-&@Bawoidthkhderysetispl omplroy al
busiwmewlsdkel y suffer irreparable har m.

36 1bid. p. 32990.
37See 8 C.F.R. §214.2 (h)(6)(x)(B)(2) (effective July 19, 2017, through September 30, 2017) in ibid. p. 32998.
38 U.S. Department of Homeland Security and U.S. Department of Labor, Employment and Training Administration,

“Exercse of TimeLimited Authority To Increase the Fiscal Year 20@merical Limitation for the H2B Temporary
Nonagricultural WorkeProgram » Fe&déral Registe4905,May 31, 2018.

3% See temporar§ C.F.R. §214.2 (h)(6)(1}\) (effective May 31, 2018, throhigSeptember 30, 2018 ibid. p. 24917.

In the supplementary information to the FY2018 rule, DHS explained that the statutory provision applied e2/ to H
workers entering the United States on visas and not to aliens in the United States who weye swlige of status

to H-2B status. Ibid. p. 24908 (footnote 14).

40 |bid. p. 24908.
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FY2019 Provision

In May DHBE9 and DOL jaahttyuylpubbée s mpdem@dion.

The FY2X@ EMmporariDFS 2iBedédgd ons t o s t,atDHSt hhaats f or
aut hotrhiez eids s ua n,c0e0 0o fa dudpB ttiod?s3a0k i H did in the suppl
informationand FNE2OFY¥2O0uTiens ,t hDeleSs ucplpayreinfnifeodr ma t i o
t hismle FKN201Phprovisi ®dSonby haenkhabh ¢ difs aHs ; 1t

dindot to#dmals in the Umd-2Bds®atavtses changing

The supplefmenmatiyon to the FY2019 rule, consiste
informatidhl ToandheF¥X01®8haulehe masdti cappepdopriate
number of -2R dvitsiaosnadutHhori zed wa@s&r¥DHSE statutor
exptdtisn decisionstupphbtbvneswmatsdaDoDIDOws :

In setting the number of additional-2B visas to be made available during FY 2019, DHS
considered this numbéire., 64,716] overall indications of increased need, and the time
remaining in FY 2@9, and determined that it would be appropriate to limit the
supplemental cap to approximately half of the highest number for returning workers, or up
to 30,000%

Lik&sY2017 anprdqdededBher F YeWQudhrreuhlpel oyer petition
suppl tmensas to submit amn2 Batpteetsittaitoino ne vaildoennge i wigt h
the ability to emBl wprkkkrsthbhbuouempeéswsyeadoHl d 11 ke
irreparable har m.

n addition,i mphoa eHdY 2ml 1t % tri wlne not applicable undert
ullensd.er t he &FX2HrmPloahedlqgeu,e st duppb b ple2nB a

a rant Eds tHal
0 S

or kehe have dbae@B Hvrssaeor ot W2Br wi n
aforolimit

016, 2081%DHS ro faflier efdo1 1 owing rat.i
2B returning workers:

g o
:(‘D‘

Such workers (i.e., those who recently participated in tH&BHbrogram) have previously
obtained H 2B visas and therefore been vetted by DOS, would Haparted the United
States after their authorized period of stay as generally required by the terms of their
nonimmigrant admission, and therefore may obtain their new visas through DOS and begin
work more expeditiousl§’

41U.S. Department of Homeland Security and U.S. Department of Labor, Employment and Training Administration,
“Exercse of TimeLimited Authority To Increase the Fiscal Ye2019Numerical Limitation for the H2B Temporary
Nonagricultural WorkeProgram ~ Fe&ddral Registe20005,May 8, 2019.

42 See 8 C.F.R. §214.2 (h)(6)(X)(R)(ii)) (effective May 8, 2019, through September 30, 2019) in ibid. p. 20020.

43 DHS stated in the supplementary information that the supplemental cap was limited to workers who obtained visas
abroad and then sought admission to the United States. Seg. ib009 (footnote 17).

44 The supplementary information to the FY2019 rule stas , “ Th e h i g2B¢etumingnworkets approved H
was 64,716 in FY2007.” I1bid. p - 200009.

45 bid. p. 20009.

46 See 8 C.F.R. §214.2 (h)(6)(x)(R)(ii)) (effective May 8, 2019, through September 30, 2019) in ibid. p. 20020. This
language does notgeire the workers to have been counted against BB Eap in any of the three years, unlike the
previous statutory r e tRaturnngWakernkExemptihy . p Seei s bods s e@0907 (f

47 |bid. p. 20008.
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The supplement @hy hiphdtiigdatticalpor t ance, in particu
wor Kepmoe¥Vweinl l i ngness to return home after they ha:
services or their™petauoddof authorized stay.

The returning workers condition theoeé provides a basis to believe that2B workers

under this cap increase will likely return home again after another temporary stay in the
United StatesThat same basis does not exist for-meturning workers, not all of whom
have a track record of rehing home. Although the returning worker requirement limits
the flexibility of employers, the requirement provides an important safeguard, which DHS
deems paramoufit.

I mpl ement HR2 BoNumérical Limits

USCIS is responsible lfiamintismphpmeart y ngomhenervicads
t he2 BH vyi swah)i ch it does at the petition receipt st

When calculatig the numerical limitations .IUSCIS will make numbers available to
petitions in the order in which the petit®are filed. USCIS will make projections of the
number of petitions necessary to achieve the numerical limit of approvals, taking into
account historical data related to approvals, denials, revocations, and other relevant factors.
USCIS will monitor the nmber of petitions (including the number of beneficiaries
requested when necessary) received and will nttgypublic of the date that T3S has
received the necessary number of petitions ‘(timal receipt dat®).... If the final receipt

date is any othe first five business days on which petitions subject to the applicable
numerical limit may be received (i.e., if the numerical limit is reached on any one of the
first five business days that filings can be made), USCIS will randomly apply all of the
numbers among the petitions received on any of those five busines¥ days

In one recent fiscal year, the final rEereipt dat
FY2015, USCIS announced on Apr il 2, d2a0tle5 ,f otrh at »
new2H petitions. The agen2R phatlonicEX¥dPd® td wbooauwgh
March 26 ,wh2iclhhStioa stheEf i evendt to reach the annual ¢
201 5how8S€Cd S, abnouncedpethalhatpHWoul d hee second hal
FY2015 and accept addiBt iwoomrakle rpse.t iltti oonfsf efroerd ntechve H
explanation:

USCIS continues to work in collaboration with DOS to monitor the issuance8f wisas

and has determined that as of JGn2015, DOS received fewer than the expected number
of requests for F2B visas. A recent analysis of DOS2B visa issuance and USCIS
petition data reveals that the number of actu&B-visas issued by DOS is substantially
less than the number of-BB beneficiaries seeking consular notification listed on-cap
subject H2B petitions approved by USCIS. In light of this new information, USCIS has
determined that there are still available2B visa numbers remaining for the second half
of the FY15 caj!

48 |bid.
49 bid.

508 C.F.R.8§214.2(h)(8)(ii)(B). For a discussion of USCIS implementation of ti#B+tap over the years, see U.S.
Department of Homeland Security,S. Citizenstp and Immigration Servicebl-2B Usage and Recommendatipns
Fiscal Year 2016 Report to Congredsly 22, 2016https://www.dhs.gowitestiefaultfiles/publications/
U.S.%20Citizenship%20and%20Immigration%20Services%20H
2B%20Usage%20and%20Recommendations.pdf

51 U.S. Department of Homeland Security.S. Citizenship and Immigration Seces ar c hi v ¥8CISto nt ent , “
Reopen H2B Cap for the Second Half of Fiscal Year 2015 n e ws a 1 e http://wwiv.useis.goviews/ 2 0 1 5,
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Fowimagedfopeni ng, USCIS announced that June 11, 2
new2H worker petitions for FY2015.

SinfcYe2 Q1% he semiannual cap of 33,000 has been
Empl oeymand has cmdagn fwarloBHgvfidrhsee cond hal f of t he
yearor( empl oymAmt it be Be pn)ewmbtehr t3hO f ifnoarl areew eH p t
2B workerfapdtiintgi ams Mandhi o n FEW20H4S2yQ 1i%nn d

FY20°%0i nce FY2018, st mlfpamtpil weydea e23sB ¢whofrokre rHs h a s
triggered DOL and DHS to implement special proce

r e
f
d

FY2018

Until FY2018, the2Bipetiteoasphadanevéor fhHllen w
o f fain]tdihnugs , t he rand¢ o sdesbceryiiti ddadd I pargoucl eastso r y
provisiohe prekadimegver c¥Eheam rcemgaunipreepde.t i t i on f il i
by employers -2BeWwomhdrchteo skicoamdHhallbegdn FY2 0A@®s i wtl
1, 2008 .was also impacted by the2Bighrktewvelfof tl
second halsfi mafe FWRIOdWer must receive labor certi
an-2B petition.

DOL Labor CA@Arptpil fiiccadti iomn

In accord2Bcee gwltalmtuHdoanys ,1 , 2018, was the first d ¢
subm2B Hemporary labor certificatofoldprti.o DOL210d §
On JanuarBOMec@0OW8d aapbpaltiicosh s 49 & quu Agptrii d 1, 2018,
dasthecos e applications.lmowersepdn&le, 0 DOLwamkhormusnced a
I't 1 nidnfFcemdteerda ! n R etgltaett eirt woul d creot i-BBi gidn Hr el e a s i
applications ,newehdi cihn eompdleory etre2 Bp ewtoirtkiddinsB [ SsCleS f or
NonagricultududFWbr kar y V2obdmd t2h0dlw8o dihsdswe h

cer taipfpileidc at i ons °IDnOLo rodfefre roefd rtehcee ifpodtdloopwiimgz e xpl a
this procedure:

This process change will allow employers who filed promptly on January 1, 2018,
sufficient time to meet regulatomgquirements, including the recruitment and hiring of

alertsuisds-reopenh-2b-capseconéhalf-fiscatyear2015

2U. S. Department of Homeland Security, U.S. GZB€Capzenship an
for Fiscal Year 201 7, HhttpshHvenw.uscia.dgowewshlertsiigcisreachesh-Plocapfistal 1 7,

year2017.

U.S. Department of Homeland Security, “sDdiSsisAAmericamnces Addi
Businesses at Risk of Fa ihttps/iwgw.dhs.gowews?31806/1bhs-angoances May 31, 201
additionatvisasforeignworkersassistamericarbusinessesisk ; U.S. Department of Homeland Security, U.S.

Citizenship and I#4Bi fapt Rencledvifoes FY“"HO019,” news alert,
https://www.uscis.gowewsalertsh-2b-capreachedy-2019 U.S. Department of Homeland Security, U.S. Citizenship
and I mmigrat i2dBn CQer WRiecaecsh,e d“ Hor Second Hal20200f FY2020,” new

https://www.uscis.gowewsalertsh-2b-capreacheeseconehalf-fy2020

54 By contrast, lotteries have been regularly held under the sepafdevida for profesional specialty workers. For
information about the HLB visa, se€RS Report R43739,emporary Professional, Managerial, and Skilled Foreign
Workers: Policy and Trends

55U.S. Department of Labor, Employe nt and Tr ai nilakor Cardfieation Precess fortthe o n,
Temporary Employment of Aliens ion-Agricultural Employment in thénited States ” F&d8ral RegisteB189,
January 23, 2018.
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qualified and available U.S. workers, thus preserving the sequential order of filing that took
place on January 1, 201i® the extent possibfé

DH®et i ti ons

On MarchUSCI 80d®npounced that 1 nactcheepl2fiBnrgst fi ve b
petiftdarontshe s e c onidt hhaaldf roefc eFiYW2e0dl 8pet icamns r eque :
subj@8Bt wdrkers, more than could be accommodated
second hallIft offurFtYRerl 8reported that 1t had conduc
randomly select a sufficiddamrt stuwmtidarorgf ctalpese pet

As disaudMagd 3USCBO®BBi shed a fithali suadeanaathdrupgi
15,000 adBivienanal fléhr th¥2 0fli&.st five Dbusiness day:
under this supplemental cap, USCIS received peti

d
H2B visas avail abdteesdeAso nad rBRYBH 1 woint eltuyncco n/fdu 201 8,
randomly select metsiutfifdms etnd maeaib etrheo fsuppl ement

FY®R19
Emp!l ogyma fi ddr2 Bdo r kfeorrs t he second half of FY2019 rea

DOL Labor CAérptpil fiicadti iomrs

January 1, 2019, was the EBrbtabdaycethatfempt opar
for the second half of FY2019.duOn tJoa nhuiagrlly d2e, ma2n0dl
i CEBTline applichaea@apefetingsyylioemmidgmnsilraurpt i on

n
2019 prtelvastotmendp ]l oyer s fr om-2sBu bemirtttiifn g atth eoinr alp pl 1 c
“Within the first fivenmu-2aBtHsesr off opaniang phecs s
1, 2019, theol. BabbdepaCERTnsystem had2Bn unprece
certifications with more than 97,800 workers r1egq
avail aBYWhewisstyakst¢.omeme d on T, fliuganrdyl e7d, t2h0el 9s u b mi s s i
appraotke my -22B 7&dp®PpIlHi cations covering more than 87,
1, 2019, start date of wor¥Twitshiexptehed efiices i eadnd
announce additional procxedss cthiamgd sbdloawFY2020

56 |pid. p. 3190.

57U.S. Department of Homeland Securit).S. Citizenship and Immigration Services SCIS Completes Random

Selection Process for-BB Visa Cap for Second Half of FY 2018 news release, March 1, 2018,
https://www.uscis.gowewshewsreleasesisciscompletesrandomselectionprocessh-2b-visa-capseconehalf-fy-

20180.

58 U.S. Department of Homeland Security.S. Citizenship and Immigration ServicedSCIS Completes Lottery for
Temporary Increase in FY 20182B Cap ” ne ws a | e rhttps://MWww.useis.gbviewsAlerislsas,
completedottery-temporaryincreasefy-2018h-2b-cap

59U.S. Department of Labor, Employment and Training Administration, Office of Foreign Labor Certification,
An n o un c eJanary 2,2019. fmportant Announcement Regarding the Availability of the iCERT System for H
2B Program Filings https://www.foreignlaborcert.doleta.gov/

60U.S. Department of Labor, Employment and Training Administration, Office of Foreign Labor Certification,
An n o un c eJanearyt7 s2019.‘OFLC Issues Status Update on the iCERT System
https://wwwforeignlaborcert.doleta.gav/
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DHSet i ti ons

On Fauabl9y, 20B¢9first d&£2yB opfetadcdomtsi fgogrHt he second
USChRS8nounced t hapte tiithi alvoanHe2 Be wot ke m st here were
remai 2iBhbgmBHe nnder thOnF¥2019achSpCAIS, c2ohldu,ct ed a
lottery to randomly select aca®hfficient number o

FY2020

DOL implemented new processing procedures for FY
number-3Bolfalor certification application submiss

DO Labor Certification Applications

Febr2a@t9y, 1in 1ight o2fB istusb neixspseiroinesn cien wiatnhu abr y 2
esudntdmtgi‘bupdphdc ¢idt sonel ectronic filing system,
nd stafftDOLe saonmwcie @ Bwt Hmporary lhoplpdn cadcdntomficat.i
octacghsanges 200t ndY2 Okt eegli trhiarkgB wietrit iHication app
r the firsitt hwaolufl do frdaEn¥d2c@nldy, a s si gn for processi
btmd ¢ wietsh iggnraotuepds . The first group would consis
sltiestart (ed.agcet oobfe rwfodtrrhk e2 Of L IESY2 ORDHYf fof ed during
rst three cal end(awh idcahy sb eogfi ntsh eonf iJlulnyg 3p,e r2i 0old9 ,
20DOL maihhainelHisbré wnpeectienshpelroeysetr si m utilizi
rogOF P OIsf fice odbdor €e¢ ixjninftiecractsiton n ens ur i
aictcse sfsi Itiong system is equitble and occurs

ST O D o R
S e o0

(S
-+ o

eD(lgwo c e duerfefoenktuoloyk 3, t BO®18arliest filing dat e
20 . In the first thr2B Fabongcdatwmfii ®D@Ofsi oace
esting a work start date of Octmober 1, 20109.
tions, ,100s0s stehm2 B ntmhuda ¢ 3 3He n t for the first hal
gned all the appliéations to Group A for pro

S R
» o o <

o .o N O
- g ow

Du
re
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ap
1 n
FY2
gr o

three filing days-4fo2028¢, sPObnd ha
PdbDbrHcertification applications requc
0. These applicationml xovsegiceglndd, 3lbe&
to assignment groups 1in accordance
sufficient number of workers to reach
I al herda mdla mbhit gdded htahe itemaining applic
(EGQr,ouepasc hB i ncl uding no m&DPOLthasm RBAOLDDOh e

1
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e
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e
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6ly. S. Department of Homeland Securit y2BCdpR&cheddarkEYi zens hi p an
2019, ” news al e rhtips/wiw.bscisigaviewsalerteéh;2b-caprebchedy-2019

62U.S. Department of.abor,Employment and Training Administration,Se 1 ecti on Procedures for Rev
Applications Filed by Employers Seeking Temporary Employment-28BHroreign WorkersinthEn i t e d 88t at es , ”
Federal Registe?399, 7401March 4, 2019.

63 bid. p. 74017402.

64U.S. Department of Labor, Employment and Training Administration, Office of Foreign Labor Certification,
Announcements, “July 15, 2019. -2BApplicatioAsnSaboniitedduy8forLi st of Rand
Employers Seeking 2B Workers Staing Octd ¢ r 1 , httpa:dwive.foréignlaborcert.doleta.gov/

65U.S. Department of Labor, Employment and Training Administration, Office of Foreign Labor Certification,
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a list 8B dhbotheeHtification applications reque
thatswbmetted,J a2n0walr,y w2i t h tH%eir group assignmen:

DHS Petiti ons

USChRS8nounced tulmarty als® 200fh alde rre c e i ve d2 Bh ewoirtki eornss f o
than there w2Benumbnenidreirn gchlPnFF¥2 02 0 208 62 0
agenoynwducted a lottery to randomly sel®%ct a suff

DataGoantHB2Bf at us

I n anmo gbeuatr ,nfootr eailgln, nat i ochB |l s4 avthws ob ttahi smt Hs t at us
admi stsoi arhde Utna tt2eB  wihk alslkeo o b-2 B i st &t n eitsbsuute da r e

vi samsx H2Be workers who are admitted to the United
Canadians) and indi2Bi dualtsusWhd i ¢ ¥ RBehgatrtbdei. Hg
thetdet eSS €k SsHathlneat ween F Y20 0tOh ea nndu nkbYe2r0 108f
individuals who were-28pptatvad famnlgl dcifis of¥ 2atblo u H
to adb7d0itn F¥2010)

H-2B Visa Issuances

Fi ghpreovides-2Bavaswmamne sHsfirom FY1992Thhsought & Y@ 01l ¢
one way t me a s u r2eB tphreo ggrraonw tohv eorf tthhewee yBB ¢ he . vAs ae:
applicati and i1issuance process occurs after DC

0
on
approved the visa petition.

Announcement s, “LC&Landucts Randémizatibr) Pratess o@ Applications Requesting an April

1, 2020, Work Start Date,” and “1Janu-2BAppligations2Sobiniitted OFLC Publ
January 24 for Employers Seeking-2B Workers Starting April 1, 2020, bot h available at
https://www.foreignlaborcert.doleta.gov/

66 The list, which is in alphabetical order by employer name and includes the worksite state, can be found at
https://foreignlaborcert.doleta.gdf/Disclosure%200f%20H
2B%20Applications%20Group%20Assignment%201.8.2020.pdf

67U.S. Department of Homeland Seeusf , U. S. Ci ti zens hi p -2B €ap Rdachedifogr Segond on Ser vi
Half of FY2020, ” n e whtpsivwaviuscis.gorewshlertsh-2b-gapreacheesezdnehdlf
fy2020

68 Individuals in these categories are counted against+2B eap. Note, however, that a Canadia@Biworker
admitted without a visa may cross the U.S. border multiple times while working for an employer on the basis of an H
2B petition, but is only counted against the?B cap on the first U.S. admission.

69U.S. Department of Homeland Security, U.S. Citizenship and Immigration Se@lascteristics of F2B
Nonagricultural Temporary Workers., F Y-FY2018; U.SDepartmendf Homeland Security).S. Citizenship
and Immigration Servicesl-2B Nonagricultural Temporary Work#fisa and Statsi..., F Y-FY2019. Reports
available from USCIS dittps//www.uscis.govbolsteportsstudiesfeportsandstudies
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Figure 1.H-2BVisas Issued, FY1992-FY2019
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Source: CRS presentation of data from U.S. Department of State, Bureau of Consular Affairs.
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Conclusion

Wi telmpl dgemand-2 Bovi Hdas exce@dBdiadgi

are oncecegainfgrantpaltWhmheker evious
broad immigration reform bills that
address any perceived

ddr esmwsmeathiecal homagaicahs$ uonl

a
be fdcaset he2BxpsobobgngmH

syspohy,calpd the st
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01t should be noted, however, that for various reasons not all visas issued during a fiscal year necessarily count against

that year’s cap or, in some cases, any

year’s cap.
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Appendix. H2 B Vi sa Issuances

Table A -1. Number of H -2BVisas Issued, FY1992-FY2019

Fiscal Year H-2B Visas Issued
1992 12,552
1993 9,691
1994 10,400
1995 11,737
1996 12,200
1997 15,706
1998 20,192
1999 30,642
2000 45,037
2001 58,215
2002 62,591
2003 78,955
2004 76,169
2005 89,135
2006 122,541
2007 129,547
2008 94,304
2009 44,847
2010 47,403
2011 50,826
2012 50,009
2013 57,600
2014 68,102
2015 69,684
2016 84,627
2017 83,600
2018 83,774
2019 97,623

Source: CRS presentation of data from U.S. Department of State, Bureau of Consular Affairs.

Note: Forvariousreasonmot all visas issued during a fiscal year
cap or, in some cases, any yeards cap.
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